Legal forms and trustee liabilities

The potential liabilities of charity trustees to third parties depend to a great extent on the legal form of the charity. There are essentially three main legal forms used by charities (companies, trusts and unincorporated associations). The legal form of your organisation can be established by reviewing the organisation's constitutional documentation, (for example: a company will have memorandum and articles of association, a trust will have a trust deed and unincorporated association will have unincorporated association rules). 

(a) Company
Many charities are set up as companies limited by guarantee. The charity trustees will be the directors of the company in the eyes of company law.
As a company, the charity will have its own separate legal personality which means it can enter into contracts and other legal relationships in its own name. This means that it is the company/charity, rather than the members or the directors/trustees who are liable for the company's debts, except in certain circumstances.

(b) Trust
A trust is a legal arrangement. It has no separate personality and is therefore fundamentally different from a company. 
Since a trust has no separate legal personality, it operates by the trustees acting in their own name, but using charity funds. For instance, if a charitable trust buys a building, the building will be held in the names of the individual trustees (or by a nominee acting on their behalf). But the property does not belong to the individual trustees (and would not be available to the creditors of any trustee who became bankrupt).
Equally, if a charitable trust enters into a contract, it is the trustees who remain responsible for performing the terms of the contract, even though they may have recourse to the charity's recourses. This is important: unless the contract expressly restricts the trustees' liability, they will remain responsible under it even if the charity runs out of funds, and may thus be liable to make payments from their own pocket.

(c) Unincorporated Association
An unincorporated association operates a little like a trust, in that it has not legal personality. The trustees enter into contracts, and assume responsibility, on behalf of the charity. They may have recourse to charity funds in the first instance, but they are personally liable on contracts and other legal relationships if the charity runs out of funds.
It should be noted however, that these risks can often be exaggerated and that insurance is available for most things. Bear in mind, too, that the trustees of a charity - whether unincorporated or in corporate form - are supposed to be circumspect about financial risks and prudent in budgeting. This is to say, obligations generally should only be incurred as and when the resources to meet them are either in hand or are more or less assured. The law requires prudence.
Further, trustees will not be personally liable for obligations incurred where it is a term of the contract that they are only liable to the extent of the charity's assets. It is therefore good practice to try and negotiate such a limitation in relation to all long-term or potentially heavy contractual commitments (such as leases).
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